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 Evidence–police officer’s opinions–admissibility

The trial court did not err in a first-degree murder prosecution by admitting certain

testimony from a police officer where defendant contended that it was an impermissible lay

opinion. The testimony explained the officer’s observations and was not an opinion, or was

rationally based on the officer’s perception and experience and was helpful to determination of a

key issue.
On 8 December 2004, defendant Eugene Johnny Williams

was convicted of the first-degree murders of Nicholas Gillard and Cedric Leavy. Following these convictions, the trial court

declared a mistrial only as to the penalty proceedings. New

counsel was appointed for defendant, and on 1 May 2007, a

different jury returned a binding recommendation that defendant

be sentenced to death for both murders. We find no error in

defendant’s convictions or sentences.

Background of Case

On Tuesday morning, 9 October 2001, Gillard telephoned

his friend Cedric Leavy and drove to Leavy’s residence to pick

him up. Gillard honked the horn and Leavy went out to meet him,

leaving his mobile telephone on the table. Sharon Cogdell,

Leavy’s fiancée, attempted to contact Leavy by calling Gillard’s

mobile telephone. Gillard informed her that they were busy and

Leavy would call her back. Telephone records indicate that

Cogdell’s call to Gillard was placed at 10:13 a.m., and that

Gillard’s mobile phone was within a three-mile radius of the

cellular tower closest to defendant’s residence. The signal from

the tower to Gillard’s telephone traveled through the southwest

panel of the tower, the quadrant in which defendant’s residence

was located. Cogdell attempted many other calls late into the

night, but they were not answered. On 10 October 2001, she

informed the police that Leavy and Gillard were missing.

Also on 10 October 2001, Esther Locklear noticed an

unfamiliar vehicle in her neighborhood in rural Cumberland

County. After her son observed a body covered with a blanket in

the backseat of the vehicle, Ms. Locklear contacted law

enforcement. The vehicle was a burgundy Chevrolet Malibu fourdoor sedan with a plate registered to Gillard. Law enforcement secured the area and began an investigation. There were no prints on the ground or tire tracks that were thought to be of any evidentiary value; however, a white crystalline substance on the exterior of the vehicle appeared to be dried soap suds.

The body in the backseat was an African-American male

who was six feet, two inches tall and weighed 430 pounds. It

appeared from ropes tied around his wrists and then tightly

secured around the front seat that his body had been winched in

the vehicle. The body was determined to be that of Leavy. Law

enforcement found Gillard’s body in the trunk. The autopsies

showed that both men had suffered contact and near-contact bullet wounds to the head. Gillard sustained three gunshot wounds, and Leavy received six. Three projectiles recovered from the bodies were determined to have been fired from the same weapon, a nine millimeter caliber firearm with a barrel containing nine lands and grooves with a left-hand twist. Only one manufacturer made such a firearm, and the murder weapon was either a Hi-Point nine millimeter Model C pistol or a Model 995 carbine rifle.

The Testimony of Lieutenant Ray Wood

[4] Defendant asserts that the trial court erred in

admitting some of the testimony of Lieutenant Ray Wood of the

Cumberland County Sheriff’s Office. Defendant argues that the

testimony was “inadmissible lay opinion testimony” received in

violation of his right to due process and a fair trial.

Defendant’s objections at trial were not based on constitutional

grounds, and as a consequence, these claims are not reviewable on appeal and defendant does not contend plain error. While we decline to review defendant’s constitutional arguments, we will address his assertion that the testimony was inadmissible lay opinion testimony.

Rule 701 of the North Carolina Rules of Evidence

states:

If the witness is not testifying as an

expert, his testimony in the form of opinions

or inferences is limited to those opinions or

inferences which are (a) rationally based on

the perception of the witness and (b) helpful

to a clear understanding of his testimony or

the determination of a fact in issue.

N.C.G.S. § 8C-1, Rule 701 (2007). The State never tendered Wood

as an expert witness, but informed the trial court that it would

offer his testimony regarding his personal observations and as a

lay opinion consistent with Rule 701. We review the trial

court’s decision to admit evidence for abuse of discretion,

looking to whether “the court’s ruling is manifestly unsupported

by reason or is so arbitrary that it could not have been the

result of a reasoned decision.”  “In our review, we consider not whether we might disagree with the trial court, but whether the trial court’s actions are fairly supported by the record.” We conclude that the trial court did not abuse its discretion in any of the five instances about which defendant complains, as the testimony was either not opinion testimony or was admissible as a lay opinion.

First, defendant asserts the trial court erred in

overruling his objection to Wood’s testimony that the “white

crystal powdery-type substance” found on the vehicle in which the victims were discovered “looked like as far as the size and how it was distributed over the vehicle, is taking your car into a car wash and the car wash mechanism spraying the suds . . . and the car not being rinsed. That’s what it looked like.” Here,

Wood was not offering his opinion that defendant attempted to

wash the vehicle without rinsing it, but was explaining his

observations about the size and distribution of the spots found

on the vehicle. Thus, this testimony was not opinion testimony.

Second, defendant argues the trial court erred in

permitting Wood to testify that it was his opinion that the

victims were not shot in the vehicle in which their bodies were

found. This opinion was based upon Wood’s observations that

there was no pooling of blood in or around the vehicle, no shell

casings found in the car or around the car, very little blood

spatter in the vehicle, and no holes or projectiles found in the

vehicle or outside the vehicle. Thus, Wood’s opinion was

rationally based on his perception. Additionally, the location

of the murders was a key issue linking defendant to the crime.

Wood’s opinion whether the victims were murdered in the location

where the vehicle was found or were killed inside the vehicle was helpful to the determination of a fact of the case and was thus admissible under Rule 701. The trial court did not abuse its discretion in overruling defendant’s objection.

Third, defendant objected to Wood’s testimony that it

was his opinion that Leavy had been “winched in” the vehicle by

the use of the rope found inside the vehicle. Wood’s testimony

was based upon his perception of blood patterns, the location of

the vehicle, and the positioning of and tension on the rope on

the seat and Leavy’s hands. Moreover, his opinion was helpful in

determining how defendant, acting alone, would have been able to

move Leavy’s large body from defendant’s residence to the

vehicle. Accordingly, the testimony was admissible lay opinion

testimony, and the trial court did not abuse its discretion in

admitting it.

Fourth, defendant argues that the trial court erred in

allowing Wood to testify that a blanket seized from defendant’s

home was the “same type blanket” as that covering one of the

decedents. Defendant did not object to this testimony at trial

and has not argued in his brief that admission of this evidence

amounts to plain error. Accordingly, we will not review this

contention. See N.C. R. App. P. 10(c)(4).

Finally, defendant argues the trial court erred in

allowing Wood to testify that it was his opinion that the victims were dragged through the grass at defendant’s residence. This testimony was based upon Wood’s observations at defendant’s

residence and his experience in luminol testing. Additionally,

this testimony was helpful to the determination of how the

victims’ bodies may have been moved from defendant’s residence

into the vehicle and ultimately to the place where they were

discovered. The testimony was admissible. Defendant’s

assignments of error are overruled.
